
Game Development Loan Agreement - Explained
This is a plain English explanation of the “what” and “why” of every detail of the agreement we sent you.  It is not meant as a legal document and the actual agreement is in all cases the final word, but we hope this will help you get comfortable with all the details.  You should have a lawyer review the agreement because it is binding once you sign it and it will control your obligations and ours.
On the most basic level, with a lot of the details left out, here’s how the funding works:  Each month you will give us an updated build of the game and in return we will pay you a certain amount.  When the game is released, you first repay us the total amount of funding we’ve given you and after that you share revenues with us for two years.  The revenue share amount is proportional to the total funding amount, 1% for each $10,000.  So if we’ve paid you a total of $100,000 over the course of development then the first $100,000 in revenue goes to us, and after that you would pay us 10% of the revenue for 2 years.  This means it’s in your interest to take as little money as possible so as to reduce the revenue share you have to pay Indie Fund down the line.  We don’t expect you to be able to determine how much money you need up-front.  Instead, we allow you to change how much funding you take at any point during development.
One very important feature of the funding terms we offer is that if the game doesn’t pay back the initial investment within 3 years of release, this agreement expires and you are no longer on the hook to repay the loan nor share revenues.
You can either read this whole document or just reference it as you read the agreement if there are things that aren’t clear.  Our intent is to make this agreement the most developer friendly funding agreement ever written, and if something rubs you the wrong way, we’d like to know about it.
1. Purpose. General description of the purpose of this agreement.  Indie Fund is giving you a loan to develop a game.  Unlike other investments, in return for our funding we ask for a percentage of the revenue we helped create as opposed to a piece of the company.  Our goal is to help indies get and stay independent, so your company should be yours and yours alone.  The amount of the loan is estimated in advance but also has some flexibility to allow you to only take as much money as you need (reducing the amount you take let’s you keep more of the back-end) and make budget overruns easier to deal with.  

2. Disbursement of Loan. You will get one payment upon signing this agreement and monthly payments after that. Monthly payments are contingent upon your delivery of a current build and a change list outlining the progress made since the last build you sent us.  This is our way of replacing the milestone payment approach which we think harms the development process by setting unrealistic goals too far in advance.  Instead, we gauge progress incrementally by comparing each monthly build to the one that came before it.  The most important thing for us is to see good forward progress every month.
3. Adjustments. This section describes how you can control the amount of funding you receive in order to maximize your revenue down the line.
(a) At any point, if you realize you need less money from us, you can adjust the amount we pay you each month.  Since the revenue share you will need to pay us in the end is proportional to the amount of funding you accept, it’s to your advantage not to take more funding than you need.  If you got rid of your office and now need $1000 less each month, it may be a good idea to reduce the funding amount.  You can always bring it back up later if you want, as long as it doesn’t go over the original monthly amount.
(b) We expect that on some months you will need more money than others.  Buying dev kits, hiring a localization service, a music composer, buying new computers, that sort of thing.  When an expense like that is coming up, let us know and we can adjust the next monthly payment to cover it.  Whether to cover this kind of additional expense is still at the discretion of Indie Fund and we may choose not to cover it, but our goal is to support you and if the additional expenses are reasonable we expect to pay them.  These additional expenses will, of course, be part of the total funding amount and will affect the revenue share you will need to pay after the game ships.
4. Reporting. This section describes the information you will need to provide us with on a monthly basis during development.  As we mentioned above, we track progress of the game by comparing periodic builds that we get from you.  Each month you will send us an updated build and a change list.  This is our alternative to the milestone approach.  Game development is an exploratory process and we hope that this method of tracking progress will allow for far greater flexibility in development than the milestone approach does.  You work on whatever makes the most sense for you to work on at any given time, instead of trying to stick to a milestone schedule that was written up before you even started working on the game.  Additionally, each month we’ll need an estimate of any expenses you see coming up beyond the base monthly payment.  Things like travel, PR, dev kit purchases, short term contractors, etc.  We will use this information as we consider the amount of your next monthly payment. The timing of the delivery was set as the last week of every month because we have regular Indie Fund meetings once a month during the first week of the month in which we discuss the progress of the games we’re funding.  We’d like to have the game delivered far enough ahead of time to allow the partners to play and evaluate it before our monthly meeting.
5. No Obligation to Make Loan Advances.  To compensate for the risk we take by allowing for a flexible development schedule and lower margins than other funding options, we reserve the right to stop making payments at any point.  This is our way of protecting ourselves should something go wrong. We don’t expect this to happen suddenly or immediately except in the most extreme of cases, like severe negligence or dishonesty on the part of the developer.  All other issues we expect to work out through ongoing conversation and good faith.
6. Repayment. Until the loan amount is paid back, any revenue generated by the game goes to Indie Fund.  This also includes revenue from any works based on the game, like sequels, t-shirts, etc., but revenue from derivative works is split 50/50 between developer and Indie Fund.  This is to avoid the following situation: A developer takes a 100k investment and the game generates only 50k in revenue.  The developer then wants to create some downloadable content, but since they know it’s unlikely that the downloadable content would generate more than 50k in revenue, which is what would be necessary to repay the investment, the developer would not bother with it and neither the developer nor Indie Fund would see any further income from the game.  With a 50/50 split, interests are aligned by encouraging the developer to make more money off their IP even if Indie Fund doesn’t break even.  Using income from derivative works only applies to the repayment of the loan, revenue share is still only paid for revenue generated by the game itself.  You will not owe us revenue share for anything other than the game itself.  Late payments accrue interest at 2% per month so if you’re 35 days late on a payment of $10,000, you actually end up owing $10,000 * 1.02 * 1.02 (2% for the full first month and 2% for the partial second month).
7. Revenue Share.  This section describes how revenue is shared between us after the loan is repaid.  From the time the loan is repaid and until the agreement expires (2 years after the repayment of the loan or 3 years after the game is released, whichever is sooner), you will pay Indie Fund a share of any revenue generated by the game.  Payment will be made monthly. The revenue share is 1% for each $10,000 of funding you receive, so if we’ve given you a total of $100,000, the revenue share will be 10%. 

8. Representations and Warranties.  This is a bunch of stuff that you have to promise before entering into this agreement that will help ensure that we are all on the same page about some important points that we considered when agreeing to fund your game.

(a) You are actually a company.

(b)
You have the right and authority to enter into this agreement. 

(c)
You are not violating another agreement by signing with us.
(d)
Your game won’t infringe on anyone else’s intellectual property.

(e)
You are committed to making this game and using the money for that, not something else, like funding your coke addiction or gambling habit.

9. Reporting and Restrictions.  These are some additional obligations we ask you to commit to for the duration of this agreement.
(a) This is to avoid a situation of the following kind: after receiving funding from Indie Fund you sign a publishing deal that gives you a 30% royalty rate.  This would mean that instead of the distributor paying you directly, they pay your publisher, then your publisher takes 70% of the payment and gives you 30%.  Since Indie Fund is paid by you, this would significantly increase our risk of not breaking even and diminish the returns we would get on our investment.  To avoid this type of situation, we require than any agreement that you enter into that would affect how we get paid to first approved by Indie Fund.  On our side, we promise not to unreasonably delay or prevent you from entering into these agreements.
(b)
Here we ask that you provide us with sales and revenue reports monthly.  It is important for us to know how the game is doing financially and to make sure there aren’t any errors in accounting.  Being able to estimate how much money will be coming in when will allow us to better plan for upcoming investments in other games. 

10. Audit Rights.  This section is here to allow us to verify two things.  First, that you used the funds we gave you only for the purpose of developing the game (and related expenses).  Second, to validate that there were no errors in reporting of sales figures. 

11. Term. The date on which this agreement expires is flexible.  It depends on how long it takes you to repay the loan and when you release your game.  Two years after the loan is repaid, the agreement expires and you no longer need to pay any revenue share.  The same is true if three years go by since you release your game.  Even if you hadn’t paid back the loan yet, three years after you release the game your debt and any other obligations to us will be forgiven. Even after the agreement expires, however, some provisions will continue to be in effect, like our right to audit your records for the period during which this agreement was in effect. Read over them to ensure they make sense to you.
12. Termination. Either one of us can walk away from this agreement at any time.  This might happen if you win the lottery and don’t need any more money from us, or if you decide to stop working on the game, or if you are hit by a bus and we no longer believe that the game will get finished, etc.  Most provisions of this agreement will still be in effect after termination.  Termination basically means that you no longer have to give us monthly builds and that we stop making payments.  You would still be obligated to repay the loan and the revenue share if and when the game is released.  Also, if one of us terminates the agreement, it’s possible that it’s because there’s been bad blood, so both of us will have the right to cancel the trademark license below so that we may, if we choose, dissolve our public association with each other.  Hopefully that won’t happen.
13. Announcement and Limited Trademark License. This is common courtesy anyway, but we thought it was important enough to have it in the agreement that neither of us will announce anything about this agreement until both of us agree what we will announce and when. This section also gives us the right to put your name and logo on our website and you the right to put the indie fund name and logo on your website once the announcement has been made.
14. General.  This section contains a bunch of miscellaneous items.
(a) If any legal dispute between us ever needs to go to court it will happen in San Francisco and under the laws that apply here. 

(b) You are not allowed to disclose the terms of this agreement without our permission.  We intend to make the terms we offer developers public at some point, but we don’t want them leaking before then because we don’t want to set false expectations in case we need to tweak the terms in order to not lose money on our investments.
(c) This means that we can have the agreement signed independently by different people and re-assemble it with the proper signature pages even if they were transmitted electronically.

And that’s pretty much it.  Again, if you have any feedback or questions about this document or the agreement that it came with, let us know.  As I mentioned before, we want this to be the most developer friendly funding agreement ever written.
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